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Abstract
The paper focuses on the legal aspects of licensing of research data under the public licenses
in order to fulfill the Open Definition. Firstly, the relevant legal institutes are presented and
discussed. The Creative Commons 4.0 and Open Data Commons public licenses are
introduced as legal tools how to achieve the Open Data status.
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INTRODUCTION
In the OECD Principles and Guidelines for Access to Research Data from Public Funding the
research data are defined as“factual records (numerical scores, textual records, images and
sounds) used as primary sources for scientific research, and that are commonly accepted in
the scientific community as necessary to validate research findings.”1The idea of unrestricted
access to research data itself is not new – it can be traced back as far as to the 1957–1958
International Geophysical Year2 when the World Data Center3 was established. The
development of information and communication technology enabled a fulfillment of this
noble idea. However for the full realization barriers at the information/technological and legal
level still have to be overcome.
At the former level this stems from the fact, that research data are principally grey literature as
they fulfill the “New York definition” from 2004 which reads as follows: “[Grey literature
is] that which is produced on all levels of government, academics, business and industry in
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print and electronic formats, […] but which is not controlled by commercial publishers, i.e.,
where publishing is not the primary activity of the producing body”. As noted by Carrol et al.
research data are usually published without “bibliographic control mechanism and without
common methods to identify and access datasets”4 which amounts to classic “grey situation”.
The ideal state would be to publish the data as open, i.e. that “anyone is free to use, reuse,
and redistribute it — subject only, at most, to the requirement to attribute and/or share–
alike.”5 The legal barriers were aptly identified in the OECD Principles.6 Accordingly, the
access to data could be restricted due to the reasons of: national security; privacy and
confidentiality (i.e. personal data protection); trade secrets; legal process (data under
consideration in legal actions); protection of endangered species and finally intellectual
property rights.
To briefly explain how to achieve the open data status by removing intellectual property
rights barriers7 should be the aim of this brief paper. In its first part the Open Definition is
explained. Secondly, the general issues concerning the legal protection of data and data sets
under European and Czech Law are presented. The last part presents and discusses the most
common standardized licenses for Open data. Due to the new Civil Code8 (further referred as
NCC) that comes into effect on 1. 1. 2014 the issues are addressed from the point of view of
the new legislation.
1. THE OPEN DEFINITION
The Open Definition9 was developed by the Open Knowledge Foundation within the Open
Data Commons Project. In order to be labeled as open data the data and databases must
satisfy the following basic conditions. The data must be available as a whole and in a
modifiable form in an open format. The license should not prohibit the redistribution and
modifications and should be royalty free. Also the open data license must not discriminate
any persons, groups or fields of endeavor. The rights granted must apply to all to whom the
database is redistributed and must not depend on the work being part of a particular package.
The status of the licensed subject matter must not be expanded onto other works distributed
with it (i.e. the license cannot be expansive). As regards to the user's obligations, the license
may however demand to acknowledge the author/maker. Further the user may be obliged to

4

CARROLL, Bonnie C.; CROWE, June; CANDLISH, J. R. Scientific data: Increasing transparency and
reducing the grey. TGJ (The Grey Journal), 2011, 7.1: 33-39. Pre-print available from:
http://www.greynet.org/images/GL12_S4P,_Carroll_et_al.pdf. Accessed 13. 10. 2013.
5

See: http://www.opendefinition.org/. Accessed 13. 10. 2013.

6

OECD Principles and Guidelines for Access to Research Data from Public Funding Principles. p. 16.
http://www.oecd.org/sti/sci-tech/38500813.pdf Accessed 13. 10. 2013.
7

And specifically as regards to copyright, sui generis right and licensing issues.

8

Act No. 89/2012 Sb., Civil Code.

9

See: http://www.opendefinition.org/okd/. Accessed 13. 10. 2013.

Seminar on Providing Access to Grey Literature 2013: The 6th year of the seminar focused
on storage and providing access to the grey literature, 23th October 2013 [online]. Praha:
National Library of Technology, 2013. Available at WWW: http://nusl.techlib.cz/Sborniky.
ISSN 1803-6015.

distribute the modifications under different name in order to preserve the integrity of the
original work/database. Many of the above mentioned conditions are related to intellectual
property rights. Thus a brief introduction to the basics of legal protection and the ability to
grant rights follows.
2. LEGAL PROTECTION OF DATA AND DATABASES
According to the sec. 2(6) of the Czech Copyright Act (further referred as “CA”)10 data as
such (i.e. facts) are not deemed copyrightable subject matter. The copyright protection
pursuant sec. 2(1) CA would be applicable only if the data were “a literary work or any other
work of art or a scientific work, which is a unique outcome of the creative activity of the
author and is expressed in any objectively perceivable manner including electronic form.”
Such protection is therefore suitable for e.g. poems or photos; however pure research data
would hardly fall under such definition.
Databases on the other hand could be protected both as copyrighted works as well as by the
sui generis rights of the database maker. According to the sec. 2(5) CA the copyright
protection applies if the database “by the way of the selection or arrangement of its content is
the author’s own intellectual creation, and in which the individual parts are arranged in a
systematic or methodical way and are individually accessible by electronic or other means”
Such databases are protected as collections of works. Thus two identical databases may be
created, i.e. the resulting database does not have to be a unique outcome of the creative
activity of the author. The originality may be demonstrated by choice, sequence and
combination of the database elements.11 Again, as Guibault notes, “if the selection and
arrangement of the contents of a scientific database are dictated by technical factors or
imperatives of accuracy and exhaustiveness, then the author can exercise little to no creativity
or originality in the choice, sequence and combination of the data in the collection.”12
Therefore not many scientific databases would reach the threshold for copyright protection.
For the non–original databases a sui generis rights of the database maker13 (further referred
as “SGDR”) was created by the European Directive on legal protection of databases.14 This
was implemented in the CA in the sec. 88–94. Pursuant to the sec. 88 CA the maker of the
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database may enjoy the SGDR protection if “the formation, verification or presentation of the
content of the database represents an investment, which is substantial in terms of quality or
quantity, irrespective of whether the database or the contents thereof are subject to copyright
protection or any other type of protection.” According to the Court of Justice of the European
Union15 the substantial investment in creating the content of the database is not relevant –
only the resources used to seek out existing independent materials and collect them in the
databases are of importance for the constitution of the SGDR. This database right lasts 15
years from the making of the database and grants the maker the right to “extraction or re–
utilization of the entire content of the database or of its part substantial in terms of quality or
quantity.”16
3. MAKING DATA OPEN: PUBLIC LICENCES
As demonstrated above research data and databases may be protected by a complex set of
rights. The common way how to grant the users usage rights (and thus make the data open) is
by a license contract.17 The entitled person may use either a bespoke license18 or standardized
licensing terms. The legal nature of these so called “public licenses” is disputed in the Czech
legal doctrine. Telec perceives19 them as a unilateral permission/consent that prevents the
“illegality of the use of copyrighted work”. Myška et al.20 on the other hand prefer to qualify
them as a two–sided contract. The problem with the unilateral approach act is, that such
consent can be revoked at any time, which would lead to significant legal uncertainty at the
side of the (re)user. On the other hand, the license contracts are granted for the duration of
rights (both copyright and SGDR) and thus as irrevocable (sec. 2370 NCC). Also, the
standardized licenses may also impose various, albeit minimal, obligations on the user. Such
obligations however cannot be generally imposed on the other party without her consent. No
matter the result of this debate, the “nemo plus iuris ad alium transferre potest quam ipse
habet” principle is applicable. This means that any subject cannot grant permission or enter
into a license contract if he is not entitled to do so. This prerequisite will be further considered
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as fulfilled in this paper.21 Standard offer in formation of the contract must be offered to a
specified person. However such conditions of contract formation are not very favorable for
concluding contracts online. The amount of licensees is potentially unlimited which would
result in unbearable transactional costs. The NCC however stipulates in sec. 2373 that an offer
may be addressed to a non–specified circle of persons. Pursuant the sec. 2373 para. 2 the
contract is concluded at the moment of actual use by the accepting party. Further the content
of such contract can be stipulated by reference to license terms that are known to parties or are
publicly available (sec. 2373 para. 1 NCC). Such modification of the contractual process
therefore enables the proper functioning of the standardized licenses.
Another way of making data open is to waive or not to assert rights. The Czech legal order
does not permit the waiver of economic rights to copyrighted subject matter (sec. 26 CA), the
moral rights can only be non–asserted (i.e. the infringement can be unilaterally permitted). On
the other hand the SGDR is treated as property (sec. 496, 979, 1011, 1012 NCC) and thus
may be waived. For the sake of legal certainty the mere licensing seems to be as the most
secure option at least under Czech law.
3.1 CREATIVE COMMONS
Perhaps the most widely used and known are the Creative Commons public licenses.22 In a
nutshell the Creative Commons Licenses enable the licensor to choose from prepared
templates that differ in their license elements. The basic and most permissive is the CC–BY
license. This allows all forms of distributions, copying, adapting and all that also for
commercial gain – the author however must be always mentioned (BY – Attribution). The
licensor may also restrictive license elements. Thus he may prohibit the commercial use (NC
– NonCommercial), modifications (ND – NonDerivatives), or allow modifications upon
condition (SA – ShareAlike), that the resulting adapted work is shared under the same or
compatible public license.
The current version 3.0 could be well used for licensing copyrighted subject matter; however
it is not suitable for non–copyrightable databases as such. This peculiarity stems from the
rather reserved approach of the Creative Commons to the European SGDR. Any possible
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restriction or obligation (ND, NC, SA, BY) is therefore not applicable to the SGDR23 and
pursuant to the sec. 3 of the Czech version of the Creative Commons 3.0 licenses the SGDR is
imperatively waived. This limitation however was uplifted in the upcoming version 4.0 of the
Creative Commons licensing suite.24 The SGDR is newly treated on par with copyright, i.e.
could be licensed also under one the restrictive licenses. It must be noted that licenses with
the ND and NC clauses are not considered as open data licenses. The Creative Commons also
offer the Creative Commons Zero Dedication25 that serves as a waiver, non–assertion or the
fullest permitted license to both copyright and SGDR.
3.2 OPEN DATA COMMONS
The Open Data Commons is a project of Open Knowledge Foundation26 that should provide
universally usable legal solutions for making data open. In order to achieve this goal the Open
Data Commons developed three licenses tailored for data and databases.
The most “restrictive” is the Open Data Commons Open Database License (further referred
as “ODbL”).27 As the title suggests this license does not cover any other rights apart from
rights to the database (both copyright and SGDR). The license to use is granted as worldwide,
royalty–free and non–exclusive for the duration of any applicable copyright and database
rights. However, the derivative databases built upon the original database must be licensed
under the same or compatible license (i.e. ShareAlike). If the licensee fails to do so or does
not provide proper attribution the license is terminated. The Open Data Commons
Attribution License (further referred as “ODC–BY”)28 resembles the Creative Commons
Attribution license and aims again only at the database related rights (both copyright and
SGDR). The license could be terminated if the licensee fails to comply with the license term,
i.e. he does not provide proper attribution. By intertwining two different approaches to
licensing (database itself & content) the ODbL and ODC–BY licenses are quite complicated
as regards to the understandability for laymen and may result in larger transaction cost rather
than reducing them.29
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The Open Data Commons Public Domain Dedication and License (further referred as
“PDDL”)30 aims at the fullest possible approximation to public domain and if not possible
granting widest array of rights to the user. It could cover both the database and its content. In
order to achieve this aim the PDDL is build stepwise as regards to dealing with the rights.
Thus depending on the applicable law the rights (copyright to the database, SGDR and to the
content) are either waived, not asserted or licensed to the fullest possible extent. In the case of
the license fallback the PDDL grants the user a “worldwide, royalty–free, non–exclusive,
license to use the work for the duration of any applicable copyright and database rights.”31
The licensed work could be used also for commercial use and it is not subject to any
restrictions (i.e. the author/maker does not have to be mentioned at all, the modifications can
be locked up in technical protection measures etc.). As regards to the effects the PDDL could
be compared to the CC0.
All of the abovementioned standardized licenses have in common that they are irrevocable
(but terminable in some cases) and do not cover registered intellectual property rights (e.g.
trademarks, patents, etc.)
CONCLUSION
The open data movement could be also perceived as the pendant to access to scientific
publications. Whereas the Open Access policy to scientific publications is already an
established topic in the discourse, the access to research data was characterized as the “new
rising tide”.32 In order to “ride the wave” properly under the Open Definition both the
technical as well legal obstructions must be removed. So far, the technical conformity is
rather a policy objective that is being currently debated33 and still needs to be achieved.34
However, as demonstrated in this brief paper, the public licenses may be the optimal tool how
to address the legal part of the problem. Being specifically tailored for SGDR and data
licensing, the Creative Commons 4.0 and Open Data Commons licenses are a reliable, secure
and easily usable tools that can foster the access and re–use of research data. For the Czech
legal order the CC0 or PDDL with its stepwise approach were identified as most suitable. The
upcoming new version of the Creative Commons 4.0 licenses may provide for more flexibility
albeit with the risk that the licensed databases will not be marked as Open Data.
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